
~: 26305065

alga (sr8) - II) mt a1zfaa ah Ira I»
~ .=c 6-1 qcfft , ~ \l1 '+fcFf, tt , ct <ff tj'~ 6-1, en ~ ~q-.-n cfj cB" -crn=r,

1jqrar$), 31narala-- 380015.

. -

======================================7========================
cB" ~~ : File No: V2(ST)010/A-Il/2016-17 3~51 -b 2-
~ 3flfrc;r 3TmT~ : Order-In-Appeal No..AHM-SVTAX-000-APP-0164-16-17

~ Date: 29.11.2016~ ffl cBl" ~ Date of Issue t><U~tI

Passed by Shri Uma Shanker Commissioner (Appeals-II)

_____~ fflTcR oli:?½Glci!IG : ~l~cftllclll alxT ~ ~ 3TmT "fr
[?fq: l fG

a
Arising out of Order-in-Original No SD-04/Ref-37/AK/2015-16 Dated 12.02.2016

Issued by Assistant Commr STC, Service Tax, Ahmedabad

'c.T 314lclcbdf cITT .=rr=r :q:cf tfdT Name & Address of The Appellants
M/s. Siddhivinayak Agro Industries Ahmedabad

~ 3flfrc;r 3TmT ~ 3rig€ at{ ft arf sf f@art cpl 3flfrc;r PIY fa ftia m ~ cR
"ffcbcTTt:-
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-

ft zyc, Ura yeas vi vaa 3rat#ta mrnf@ear at 3flfrc;r:
Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

fcrtfm~. 1994 cBl" 'c:lRT 86 cB"~ 3llffirf cpl f.i"9" cB" "CJNf cBi "G'IT ~:
Under Section 86 of the Finance Act 1994 an appeal lies to :-

,Ra &bit1 4ls tr yc, Ura gen vi araz 3rfltu mznf@av 3). 2o, q ea
e1ffclccl cjjA.Ji'3°-s, ~ -.=fl""R, ~i:?½Glci!IG-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-Q 20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

( j i) 3r9#ta =urn,f@raw at fa4tu 3rfefr, 1994 cBi 'c:lRT 86 (1) cB" ~ 3llffirf fflTcR
Plw11c1<:1'\ 1994 cB" frr:r:r 9 (1) cB" ~ Fr~ TITTB ~.it- 5 lf "'EfR ~ lf cB1 \JfT
ft vi re er fG 3nar fa arql 6t n{ st rat ufkt
at rt afkg (s7 a yamfr JR 3hf) 3it er i fGn en i znznf@raw qr =urzrft fer
t cffiT fav14fa eta la a graft rzra RzRTr "ff gifa a gnu a a
ll usf ala 6t air, nu at l=!PT 3m wrmr <fllT ~~ 5 C1fflT m~ q5lf t cffif ~
1 ooo / - "Qfr-ff 'l@ "ITT1fi 1 ugi hara at in, nu #l l=fTlT 3m wrmr <fllT ~~ 5 C1fflT m
50 C1fflT cfcjj · "ITT m ~ 5000 / - "Qfr-ff 'l@ "ITT1fi I uei hara #t in, anur at l=fTlT 3m WTmr <fllT
~~ 50 C1fflT qtGk unat & asi nu; 100oo /- "Qfr-ff 'l@ "ITT1fi I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompanied by a copy of the order appealed against
(one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less,
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is m~r-e;,·; · - . _
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of se~icit8'~;·1~:\,1 :--::,,>.
& interest demanded & penalty levied is_ more than fifty Lakhs ru~ees, in the form of/grope a}
bank draft in favour of the Ass,~tant R~g,~trar of the bench of nominated Public Sectdr;,:s.ank~tdr ~),i,\
the place where the bench of Tribunal 1s situated. ts, % I
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(iii) fcR?n:r 3T~f~ll.1994 ct'f W-·ir 86 ·c1fi '3tf-tflxl31l ~ (2"C/) cf> 3ffi<IB 3ftlIB ~
frmi:rrc!Rt, 1994 cf> frrlf1'I 9 (2-q) cf> 3ffi<@ f.lmlm lnfl-T a.).7 i dl Gt r#fl vi Ur ml!.T
3TTP@=hr snz zyeas (314la) a sr?gr di >Tffrm (0IA)(Uri mfr if if) 3itr
3TI~i, 'ffiITlf{f> / '3"C! 3n12gu 3121q7 Aue #tu Ura ye6, 37f#ha +qznf@raw at a4aa aw?
#Pr ?a gy arr?r (olo) 4R vu# 1?rfr I

(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994 shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules 1994

1

and shall
be ar,companied by a copy of order of Commissioner Central Excise (Appe;ls)(OIA)(one of
which shall be a certified copy) and copy of the order passed by the Addi. / Joint or Dy.
/Asstt. CommIssIoner or Superintendent of Central Excise & Service Tax (010) to apply to
the Appellate Tribunal.

2. 7.re.mrnrlml ~~ ~ 3ffl"l:fl'l. 1975 a) rf T 3rgqat--1 siaf ReafRa fhg
31IF qr 3net vi em mf@rat a 3fR'.[[ ct'f i;ifct lH vi 6.50 /- (ffi cITT -;mlTIW! ~ ~enc
WIT. °6Al 'ff[i%1{ I

2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-I in terms of the Court Fee Act, 1975, as amended.

3. '{-ftrn ~~. '3C'llG ~ffi'P "C/cT ta1a 7fl#hr mn1fr#or (arffa fe;) f1arr6f, 1982 if 'tflml
l{c[ 3Rl "{-j1i[?m· l-]~ cITT ffl~ c!>-A" cf@ f.1<11-11 <Jft 3Trx ill '€lfl'1 3ITTfifu" fcn<TT ulrnl ct I

3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. 0
4. 4an sa, car 35ea arr ihara 34frr mf@Naur (41ta h ,f 34af h amar ai
=4hr 3=urz r4 31f@fer+, r&yyRarr 39q 3iaa far (Gin-3) 3rf@1f@zra cg(av &rii
29) fecia: ·.s.2sty 5it Rt fa#r 3#f0fr#, (8 clrr 'llm o in3iia+haraa ahrq# are , arr
fcitPifrf <fir "JJt q_-4--~rRr -a-JTT asar 31ear4,ara fz at s gira 5ram R5aaft 3rhf@raI
ara v31f@ra al

~c.TlT :xq~ !l_!i><!"i lJtf "Bq]cl,{ in 3Rf.'To " "JlfJT i<lit:r afl...T~" i4·~ !IITTa1c>f t -
(il 'Qro 11 g'r in :;rc,a@~rr ~cr,-Jr
(di) tr4 sat f6 are .rrn rf "{ITT!
(iii) ~~c ;;ra:rr f.:l,1"J.T1m-fr 2 fGzra h 3inor 2z1 ne

e mat rf az f a enr h Ira ft)r («i. 2) 31f@1f7z1a, 2014 h 3naar t qa fen8)
3-1-c'(["ct\<T grfq:l,r,rtt inW-T!rf fu'tlm4fr.:r "fim.=r 3\"iilf "C!cf 3rc!rn" c1ft ffi"l .=i~ ~'I.rt 1

4. r.·or an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of - 2014) dated
06.08.20"14, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

c::> Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

.0

4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or __
penalty. where penalty alone is in dispute. <t;",~?.g;;}..
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ORDER IN APPEAL
¢

.. ' ·M/s. Siddhi Vinayak Agro Industries, Near reliance Petrol Pump,

Viramgam Highway, Sanand, Ahmedabad (hereinafter referred to as

'appellants'), registered as non-taxable assessee with Central Excise,

Ahmedabad-II Commissonerate, having number ABDF S4791E CE001, have

filed the present appeals against the Order-in-Original number SD-O4/REF

37/AK/2015-16 dated 15.02.2016 (hereinafter referred to as 'impugned
orders') passed by the Asst.Commissioner, Service Tax Div-IV, APM Mall,

Satellite, Ahmedabad (hereinafter referred to as adjudicating authority');

2. The facts of the case, in brief, are that the appellant , the

manufacturer exporter of rice, has filed refund claim of Rs. 1,81,548/- on

20.10.2015 under sub clause (3)(c) of notification 41/2012-ST dated

29.06.2012 (herein after referred to as 'said notification') in respect of

service tax paid on specified services used up to the place of removal i.e. up

to port, for export of rice- Non taxable goods for the period December 2014
to March 2015. Vide letter dated 06.11.2015 (received on 18.11.2015)

appellant submitted required remaining documents. As department insisted

for service tax registration, appellant applied for the same and received
manual registration No. SD-04/STC No. 2/15-16/Noti. No. 41/2012-ST on

22.01.2016 under para 3(d) of said notification.

3. Adjudicating Authority vide impugned OIO rejected whole claim on

ground that appellant as required under clause (c) and (d) of para 3 of said

notification at the time of filing claim was not registered with the service tax

authority.

4. Being aggrieved with the impugned order, the appellants preferred an

appeal on 11.04.2016 before the Commissioner (Appeals-II) wherein it is

contended that-
I. Adjudicating authority being the same authority for granting STC Code

and for granting refund, such requirement for filing a form STC before

filing refund claim is purely procedural in nature. Moreover the same

can not be complied with, when declaration is filed as pointed out by

department. •4 3+,3;
Refund should not be rejected on such procedural ground. Appel%%\

cied judgment in case of Aditya rte moss vonwas tua.t 2soi #fox%k}2¥
sr soin. ans.) and in case or sure-Pretnata) wt. ta. .k@4sh$ [jel
(38) STR 44 (Tri. Mumbai.)] ',·..s /-re

II.



4 V2(ST)10/A-11/2016-17

5. Personal hearing in the case was granted on 17.11.2016 and Shri Rima

Maheta, CA, appeared before me and reiterated the grounds of appeal.

DISUSSION AND FINDINGS

6. I have carefully gone through the facts of the case on records, grounds

of appeal in the Appeal Memorandum and oral submissions made by the

appellants at the time of personal hearing. Sort question to be decided is as

to whether or not refund of service tax is to rejected on ground that before
filing claim, the appellant was not registered with the service tax

department.

7. On perusing impugned OIO I find that abdicating authority has rejected

claim as appellant was not registered at the time of filing. I find that
appellant has registered subsequently on being pointed out. This being
sufficienf requirement claim can not be rejected. Adjudicating authority has

never disputed the receipt and usages of services in export of goods
substantial benefit can not be denied. My view supported by following

judgments

I. Wipro Limited Vs. Union of India [2013] 32 Taxmann.com 113 (Delhi

High Court)

II. Kothari Infotech Ltd V/S Commissioner of Central Excise, Surat 
[2013] 38 taxmann.com 298 (Ahmadabad - CESTAT)

III. Mannubhai & Co. Vs. Commissioner of Service Tax

(2011)(21)STR(65)- CESTAT (Ahmadabad)

IV. M/S Mangalore Fertilizers & Chemicals Vs Deputy Commissioner 1991

(55) ELT 437

0

r

V. CST Delhi vs. Convergys India Private Limited 2009 -TIOL

CESTAT -DEL-2009 (16) STR 198 (TRI. - DEL)
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VI. CST Delhi vs. Keane Worldzen India Pvt. Ltd. 2008 - TIOL -496 
CESTAT -DEL: 2008 (10) $TR 471 (Tri. - Del)

11. In view of above, appeal filed by the appellants is allowed.

12. 341aaai arr aRra± 3rat a Rqzr7 3qt#a ata fan srar 1

12. The appeals filed by the appellant stand disposed off in above terms.
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(3"JTT ~TcliZ)

3W:rcFcf (~- II)
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.Mi..
SUPERINTENDENT (APPEAL-II),

CENTRAL EXCISE, AHMEDABAD.

To,

M/s. Siddhi Vinayak Agro Industries,

Near reliance Petrol Pump,

Viramgam Highway,

Sanand, Ahmedabad

Copy to:

1} The Chief Commissioner, Central Excise, Ahmedabad.
2} The Commissioner, Service Tax ,Ahmedabad-.

3} The Additional Commissioner, Service Tax, Ahmedabad
4} The Asst. Commissioner, Service Tax Div-IV, APM mall, Satellite,

Ahmedabad.
5} The Asst. Commissioner(System), C.Ex. Hq, Ahmedabad.

6} Guard File.

7} P.A. File.
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